INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
CENTRAL DIVISON

GLEN A. KEEHN,
Plaintiff, No. C00-3064-MWB
VS.
WILLIAM A. HALTER, Acting REgg&?ﬂRETNADIX?-I ON
Commissioner of Social Security™,
Defendant.
TABLE OF CONTENTS
l. INTRODUCTION .. e e e e e et et 2
. PROCEDURAL AND FACTUAL BACKGROUND ..........cciiiiiinn.. 2
A. Procedural Background ........... ... 2
B. Factual Background . ... i 3
1. I ntroductory facts and Keehn’sdaily activities ................ 3
2. Vocational expert’'stestimony ..., 6
3. Keehn’smedical history ............ ... ... . o i ... 8
4, The ALJ'sconClusion ...ttt 21
[11.  DISABILITY DETERMINATIONS, THE BURDEN OF PROOF, AND THE
SUBSTANTIAL EVIDENCE STANDARD . . . .o oo 22
IV, ANALY SIS . 27
A. The Testimony of Keehnand HisWife.............. ... . ... .. .... 32
B. EvaluatingtheMedical Evidence............. .. ... oo, 35
V. CONCLUSION . .. e e e e e e e e e e e e e e e e e 46

L This case was filed origindly againgt Kenneth S. Apfel, who was at that time Commissioner of the
Socia Security Administration (“SSA”). On January 20, 2001, William A. Hater became Acting
Commissioner of the SSA, and he is hereby substituted as defendant in this action. See Fed. R. Civ. P.

25(d)(D).



|. INTRODUCTION
The plaintiff Glen A. Keehn (“Keehn”) appeals the denial of his claim for Title |1
disability insurance benefits. Keehn argues the administrative law judge (“ALJ’) erred in
(1) relying on an incomplete hypothetical question; (2) improperly evaluating the testimony
of Keehnand hiswife; and (3) improperly evaluating themedical evidence. The Commissioner
resists Keehn's claims, asserting the ALJ s decision was based on substantial evidencein the

record.

II. PROCEDURAL AND FACTUAL BACKGROUND
A. Procedural Background

Keehnfiled an application for disability insurance benefitson April 22, 1998, aleging
adisability onset date of September 1, 1996. (R. 118-20) Theapplicationwasdeniedinitially
(R. 85, 97-100), and upon reconsideration. (R. 86, 103-06) Keehn then requested ahearing,
which was heldin Mason City, lowa, before AL J John P. Johnson on May 4, 1999. (R. 41-82)
Attorney Blake Parker represented K eehn at the hearing. Keehn, hiswife Joan, and V ocational
Expert (“VE") Jeff L. Johnson appeared and testified at the hearing.

On August 9, 1999, the ALJruled Keehn was not entitled to benefits. (R. 10-34) On
June 16, 2000, the Appeals Council of the Social Security Administration denied Keehn's
request for review (R. 5-6), makingthe AL J sdecisionthefinal decision of the Commissioner.

Keehn filed a timely complaint in this court on August 16, 2000, seeking judicia
review of the ALJ sruling (Doc. No. 1). Pursuant to Administrative Order #1447, entered
September 20, 1999, by Chief Judge Mark W. Bennett, this matter was referred to the
undersignedUnited StatesM agi strate Judge pursuant to 28 U.S.C. §636(b)(1)(B) for thefiling
of areport and recommended disposition. Keehnfiled abrief supporting hisclaim on January
18,2001 (Doc. No. 10). OnMarch 9, 2001, the Commissioner filed hisbrief. (Doc. No. 11)
On March 22, 2001, Keehn filed areply brief. (Doc. No. 12)
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The court now deems the matter fully submitted, and pursuant to 42 U.S.C. § 405(g),

turnsto areview of Keehn's application for benefits.

B. Factual Background
1. I ntroductory facts and Keehn’s daily activities

Keehn is seeking benefits for disability due to a history of left arm and hip pain, low
back problems, chronic pain syndrome, and depression. At the time of the hearing in May
1999, Keehn wasforty-seven yearsold, married, and living with hiswife and teenage daughter.
(R. 46) He was about six feet tall, and weighed 182 pounds. (ld.) He had an unrestricted
driver'slicense. (R. 46-47)

Keehngraduated from high school and attended one semester of junior college. (R. 48)
From 1979 to 1984, he worked at amill. (R. 63, 180, 193) From 1985 to 1987, he worked
asafeed sdlesman. (R. 62-63, 180, 190-92) From 1987 to 1990, he performed lawn care.
(R. 61-62, 180, 187-89) For one month in 1991, he drove atruck, applying liquid fertilizer.
(R. 61, 180, 184-86) From 1992 to June 1995, he worked as a mill manager, mixing and
grinding feed. (R. 60, 180-83) Thiswashislastjob, which helost when themill down-sized.
(R.60) Atthetime of the hearingin May 1999, Keehn had not engaged in any work for four
years, except for helping aneighbor feed cattle, for about twenty minutesto ahalf-hour about
once every two months. (R. 48-50)

Keehn testified he could not hold a job because of low back, arm, and chest pain.
(R.50) The arm pain was residual from an automobile accident in October 1983, in which
Keehn broke hisarm, requiring theinstallation of aplateand several screwsinhisarm. (R. 50,
63) Keehn described the arm pain as*“aconstant ache,” and when helifts something, “asharp
pain.” (R.51) Thelow back pain started sometimein the four years prior to the hearing, and
was not the result of any trauma-- “It just cameon.” (R. 63) Hedescribed hislow back pain

as“adull achein my left hip, but then sometimesit travels across almost to my right side, and
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it’sjust kind of aburning achingpain.” (R.51) Sometimesthelow back pain travelsdown his
left leg “all the way almost to [his] ankle.” (Id.) He also suffersfrom muscle spasmsin his
rib cage on the | eft side; hisribs also were broken in the automobile accident. (R. 58) Atthe
time of the hearing, Keehn was not receiving any medical treatment for these problems.
(R. 64)

Keehn testified he is never free from pain. (R. 52) He no longer goes for walks or
mowsthe lawn. (1d.) Itispainful for himtodriveacar. (R. 53) Inan effort to alleviate his
pain, he alternates between sitting in one of histwo reclinersand on acouch, and then hewalks
for ashort period of time. (R. 53-54) Because of shooting pains going down hisleg, he has
trouble falling asleep and staying asleep. (R. 54) He has medication for sleep, but only uses
it sparingly. (R.54) He has had to give up hiking, driving, and shopping as regular activities.
(R.55) Heaso hasgiven up working with antiques and refinishing furniture. (R. 66) Hedoes
not belong to any organizations he attends regularly. (1d.)

On a typica day, Keehn gets up in the morning between 6:00 am. and 6:30 am.,
watches the news, and waitsfor hiswife and daughter to get up. (R.56) At 8:00a.m., after his
wife goes to work and his daughter goesto school, K eehn watchestelevision until noon. (1d.)
Inthe morning, he might do some dishes or some other minor household chores. (1d.) Keehn
will make “a sandwich or something for lunch.” (Id.) In the afternoon, he again will watch
television, or if heis“feeling fairly decent,” hewill “go outside and pick up somesticks. . ..”
(1d.) Occasionaly, hewill drive to town to do some grocery shopping. (R. 47)

Keehn’swife comes home about 4:30 p.m, and Keehn talks with her about her day at
work, eats supper, and watchestelevision. (R. 56) Although hewatchesalot of television, he
gets“upanddownalot.” (1d.) Hecanwalk for only aquarter of amile, or for fifteen to twenty
minutes, before hisleft side, hip, and leg start aching, and then he hasto sit down with hislegs
upfor twenty minutes. (R.57) Although hehasgood daysand bad days, nine-tenthsof hisdays
are bad days. (R. 59)



Keehn testified he can lift fifty pounds with his right arm, but only up to twice a day.
(R.58) He can lift between ten and twenty pounds frequently. (ld.) He can stand for only
twenty minutes before his back startsto stiffen up and his leg startsto ache. (R. 65) He has
painif he bends, stoops, or squats. (Id.) He cannot use his left arm to push or pull, and he
cannot raise hisleft arm straight up over hishead. (R. 65-66) Hehasno problemsusing either
hand, but if he uses hisleft hand, he haspainin hisleft arm. (R. 65) He hasno problemswith
memory, comprehension, stress, or getting along with others. (R. 66) He testified “getting
up every morning . . . knowing you’ re going to be doing the same thing you did yesterday gets
kind of depressing.” (1d.)

Keehn testified he had only seen his current treating physician, Stephen D. Richards,
D.O., two or three times in the preceding year, but explained this was because he could not
afford treatment. (R. 64-65, 68) He testified hisdoctors havetold him thereis nothing they
can do for his pain and hewill “just haveto livewithit.” (R. 68)

Keehn'swife, Joan, testified her husband cannot hold down ajob because “he hasalot
of painin hisleft side, both in hisarm, andin hisleg, andinthehiparea” (R.69) According
to Joan, Keehn isunableto sit for long periods of time, and isunableto drivefor any distance
without getting out of the car for rest periods. (R. 70) She confirmed that her husband has
trouble sleeping. (R. 71)

2. Vocational expert’stestimony
The ALJfirst posed the following hypothetical question to the VE:

Thefirst assumptionwill beanindividual who's47, will be
48 as of tomorrow, and was 45 as of the alleged onset date of
disability. Heisamale. He hasahigh school education, and past
relevant work . . ., and has the following impairments. He has
degenerative disc disease of the lumbar spine with complaints of
low back and leg pain, he is status post-open reduction and
internal fixation of a fracture of the left humorous [sic] with
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complaints of pain, hypertension, an adjustment disorder with
depressed mood, and [ ] a history of neuro-fiber mitosis, and
complaints of chest pain as a result of fractured ribs, and as a
result of acombination of thoseimpairments, he hastheresidual

functiona capacity as follows: He cannot lift more than 20
pounds, routinely lift ten pounds, with no standing of more than
60 minutesat atime, no sitting of morethan 60 minutesat atime,
and no walking of more than three to four blocks at atime, with
no repetitive bending, stooping, squatting, kneeling, crawling, or
climbing, and no repetitive work with the left arm above the head,
and he should not be exposed to excessive cold, and he should not
be exposed to more than moderate levels of vibration. He should
perform no work requiring very close attention to detail, and he
should not work more than aregular pace, using three speeds of
pace being fast, regular, and slow. Would thisindividual be able
to perform any jobs he previousy worked at either as he
performed them, or as it is generally performed within the
national economy?

(R. 76-77) The VE responded that the hypothetical man would not be able to perform any of
his past work activity, but would have skillsthat could be transferred to other work within the
national economy, such as those associated with sales, customer relations, or maintaining
records. TheVE saidthose skills“could betransferred to the position of atelephone solicitor
.. . listed at the sedentary level, approximately 1,00[0] positions in lowa, [and] 200,000
positions nationaly.” (R. 77)

The AL Jthen posed a second hypothetical question to the VE:

My next hypothetical would be an individua of the same
age, and sex, education, and past relevant work, and impairments
asprevioudly specified, and thiswould beanindividua whowould
have the residual functional capacity as follows: This individual
couldnot lift morethan tento 20 pounds, routinely lift fiveto ten
pounds, with no standing of more than 20 minutes at atime, no
sitting of morethan 15 to 20 minutesat atime, and no walking of
more than 15 to 20 minutesat atime, with no repetitive bending,
stooping, or squatting, no repetitive pushing or pulling or working
with the arm overhead on the | eft.
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(R. 77-78) The VE responded that the hypothetical man would not be able to perform any of
his past work activity, and because of the standing and sitting limitations, also would be
precluded from all competitive employment. (R. 78)

The ALJ sthird hypothetical question was asfollows:

My next hypothetical would be an individua of the same
age, and sex, education, and past relevant work, and impairments
as previoudy specified. And this would be an individua who
would have the residual functional capacity as follows: This
individual could not lift more than ten pounds, ten to 20 pounds,
routinely lift ten pounds, no walking, walking is limited to less
than one block, sitting islimited to 20 minutes at atime, standing
for 15 minutesat atime. . ., ditting and standing and walking of
less than two hours of an eight hour day, with the individual
needing to take periods of walking around during an eight hour
day of 20 minutes, or ten minutes approximately every 20
minutes. The individua would need unscheduled breaks, one
every hour for 15 minutes. He needsto sit with hislegselevated,
higher than the heart. He needsto be working at alow stressjob
with constant interference with attention and concentration.

(R. 78-79) The VE responded that the hypothetical man would not be able to perform any of
his past work activity, and would be precluded from all competitive employment. (R. 79-80)

Inresponseto questionsfrom Keehn’ sattorney, theV E stated that under the AL J sfirst
hypothetical question, if Keehn could not work at more than a “slow pace” instead of a
“reasonable pace,” or if Keehn suffered from constant pain that would adversely affect his
ability to maintain concentration and attention for extended periods of time, all competitive

employment would be precluded. (R. 80-81)

3. Keehn’s medical history
On October 14, 1983, K eehn wasin amotor vehicle accident and suffered afractured
left upper humerus. (R. 252) He also complained of pain in the left side of his chest. (Id.)



Over the next few weeks, he continued to complain of painin his chest, and was diagnosed as
suffering from aflail chest,2 with lung contusion. (R. 247-48) On December 13, 1983, after
reviewing x-rays, Keehn's doctor determined his chest pain was from “rib fractures with
marked overlapping of theribs.” (R. 246) By January 9, 1984, Keehn was “doing well,” but
was continuing to have pain and other problemsin his left shoulder and his chest. (243-43)
On July 24, 1985, he was diagnosed with “ chronic pain secondary to rib fractures and humeral
fracture.” (R.243) Hismedical recordsandwork history wereuneventful for the next thirteen
years.

On April 8, 1988, during aDOT physical, Keehn complained to his doctor, Kenton K.
Moss, M.D., of the Kossuth Regional Health Center, of continuing “discomfort in the left
chest and abdomen from previous rib fractures and injury when he was driving atruck.” (R.
241) Keehndenied any chest pain. (Id.) On August 14, 1989, he complained to Dr. M oss of
painin hisleft arm for the preceding three weeks. (1d.) Dr. Moss noted the following:

He denies any new recent injury to [theleft arm]. Thisisthearm
that hastheplateinit from hispreviouschest and armtrauma. He
has difficulty lifting with abduction type of movement. He points
to the area just at the distal tip of the plate as causing him the
most discomfort.

(1d.) Upon examination, Dr. Moss observed the following:

Exam reveds a scar over the anterior biceps lift arm from
previous surgery. Abduction causeshim somediscomfort. There
IS tenderness along the anterior joint line and in the area just
below the deltoid muscle. X-ray reveals the plate intact with
gignificant bony hypertrophy from his healed fracture. No
loosening of the plate or screws appreciated.

2His chest had abnormal mobility. See Dorland’s Illustrated Medical Dictionary (27" ed. 1988)
(“Dorland’'s”), 637.



(Id.) Keehn was placedon Indoci n3 and directed to report back to the doctor if there was no
improvement in the next ten days. (Id.) The medical records do not reflect that Keehn
reported back to his doctor.

On December 3, 1990, Keehn had another DOT physical, and his health was reported
ashormal, except he was cautioned about his heavy smoking (two packs aday), his heavy use
of caffeine (eight cupsof coffee aday), and hypertension. (R. 239) Hewason no medication
at thetime. (1d.)

Keehn had anormal “pre-employment” physical on March 20, 1992. (R. 236-38) He
denied chest pain, and stated he “has some discomfort in the left shoulder at the end of the
work day, but isableto [do] everything he needsto.” (R. 238)

Keehn last worked in June 1995. (R. 180) He alleges a disability onset date of
September 1, 1996. (R. 118) On September 7, 1996, Keehn complained to Dr. Moss of
“discomfort in hisleft hip and ankle.” (R. 235) He stated that about a week earlier, he was
lifting some iron while worki ng4 and noticed some pain after that. (Id.) He had seen a
chiropractor, with no relief of hissymptoms. (1d.) Keehn denied numbnessor tingling of the
lower extremities, but stated he had difficulty straightening his leg. Dr. Moss found no
localized weakness, and x-rays of Keehn's lumbar spine were normal. (R. 235, 255-56)

3 [A] non-gteroidad drug with anti-inflammatory, antipyretic [fever reducing] and analgesic
properties.” Physician’s Desk Reference (50th ed. 1996) (“PDR’), 1681.

1t is not clear where Keehn was worki ng when he was injured, given that he stated his last
employment ended in June 1995.



Dr. Moss diagnosed sciatica,5 prescribed a Medrol Dos;ePak6 and Darvocet,7 and scheduled
afollow-up visit for sevento ten days. (R. 235) Keehn returned on September 16, 1996, for
arefill of hisMedrol DosePak, and noted some apparent improvement. (R. 234)

On November 1, 1996, Keehn saw L. J. Grobler, M.D., at the University of lowa
Hospitalsand Clinics. (R. 262-63) Dr. Grobler took the following history:

Glen A. Keehnisa45 YOM who is an unemployed worker. He
states that for the past 5-6 weeks, he has had [an] increasing
amount of left-sided buttock pain, that extends into the left leg.
He describes his sensation asbeing in the posterior thigh and calf
and occasionally into thefoot. Hewas seen by a Chiropractor on
one occasion and then by his family physician, who took x-rays
and prescribed Medrol dose Pak. He states no relief of his
painful symptomsfollowing thedose Pak. Heispresently taking
Tylenol with Codeinein the evening so that he can deep. Hehas
also had physical therapy treatment involving ultra-sound and
electrical stimulation that were not beneficial. He has been off
regular work for the past year, but has had no previous episodes
of back or leg symptoms. He hasworked at odd jobs during that
time period. The most recent being last week driving a tractor.
He deniesany recent episodesof fever or chills, lossof bowel or
bladder control, unexplained weight-loss or predominate night
pain. He smokes 2 packs of cigarettes per day. Past medical
history includes a MVA 13 years ago, that resulted in a left
humerous [sic] fracture that was fixed with open reduction,
internal fixation.

(R. 262) A physical examination was essentially normal. (1d.)
A lumbar MRI was ordered, and it showed the following:

5Pain along the sciatic nerve. Dorland’s, 1494.

oA packet of Medrol tablets. Medrol isasteroid used, among other things, “[a]s adjunctive therapy
for short-term administration (to tide the patient over an acute episode or exacerbation)” in treating
rheumatoid arthritis, sciatica, and other conditions. See PDR, 2621.

7“[I]ndi(:ated for the relief of mild to moderate pain[.]” PDR, 1435.
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There is evidence of degenerative disc disease, most marked at
L4-5 and L5-S1, associated with a left-sided paracentral disk
bulge at L4-5 and a mild broad-based disc bulge at L5-S1.
Neither of these disc bulges, however, appear to significantly
impinge upon the exiting nerve roots. There is no significant
apophysedl joint degenerative disease nor ligamentum
hypertrophy, no neurofibromas are demonstrated in the cauda
equinaor lower-most portion of the spinal cord which endsat the
level of L1-2. No prevertebral para-aortic massis evident.

(R. 264) The conclusion of the radiologist from the MRI was “early degenerative disease as
evidencedby disc desiccation and mild disc bulging, no evidence of neurofibromatosis.” (1d.)
Keehn was given an L4-5 epidural steroid injection. (R. 265)

Keehn saw Dr. Grobler for a follow-up visit about five weeks later, on December 4,
1996. (R. 266-67) Dr. Grobler concluded K eehn had “ discogenic type symptoms,” and noted
hisMRI was*largely unremarkable.” (R. 266) Keehn saidtheepidural injection had givenhim
only two daysof relief, and otherwise, little had changed since hislast visit. Keehn stated “his
greatest problem is in the left buttock region, but he also will have problems down the
posterior thigh and into the calf on the left.” (Id.) Keehn told Dr. Grobler the symptoms
increased when he wasriding in acar or doing any extended sitting. (1d.)

Dr. Grobler observed the following on physical examination:

Patient is initially favoring his left leg in gait and movement.
Once he is up and about however this improves. He has slight
difficulty walking on hisheel on the left, but again thisimproved
as he did the activity. Posture is significant for being locked at
the knees, shifted forward at the hips and dlightly shifted to the
right. He had limitation in forward flexion initially verving [sic]
off to the side and noting some posterior left lower extremity
symptoms. Thishowever improved with repetition. Extension had
no affect [sic] onhim. Other back movementswereunremarkable.

(1d.) Dr. Grobler stated the following as his*Impression and Plan”:

Thoughthe patient’ sbaseline problem appearsto beimproving he
does have some lingering sequela. He was instructed in a
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program of exercisesto hel p begin activating him towardsregular
function. Specific programincluded postural adaption, rhythmic
movement in both flexion and extension activities. Specific
itemsincluded 7, 8, 91C and 96. He was al so encouraged to [be]
generally more active across the day. He will returnin 4 weeks
for further review of his Situation. Necessary activity,
modification and functional changes can be addressed at that
time.

(I1d.) Thereisno record that Keehn ever followed up at the University of lowa Hospitals and
Clinics.

On March 26, 1997, K. Andrew Crighton, M.D. performed a disability physical on
Keehn for the lowa Department of Disability Services (“DDS’). (R. 268-72) Dr. Crighton’s
assessment was that Keehn was suffering from “[c]hronic low back pain & left leg pain with
no obviouslesion by MRI.” (R. 270) He concluded asfollows:

[Keehn] should be able to lift from floor to waist approx.
30 pounds[and] from wai st to shoulder level 50 pounds. Thiscan
be on afairly frequent basis. Carrying would be limited to 50
pounds for no more than 20-30 feet at atime].] Pt would better
tolerate alternating standing & sitting position. Prolonged
walking would probably aggravate his current condition. He
would not be able to tolerate frequent stooping, kneeling or
crawling. Pt's exam today does not reveal any abnormalities
which would interfere with handling of objects, seeing, hearing,
or speaking. Traveling would be limited to his ability to sit for
prolonged period of time during driving. | do not see aproblem
with work environment unlessitisextremely cold temperatures
which may aggravate his current condition.

(1d.)

On April 24, 1997, a “Physical Residual Functional Capacity Assessment” was
completed by Dennis A. Weis, M.D., a physician for DDS. (R. 273-80) According to
Dr. Weis's assessment, Keehn could lift and/or carry twenty pounds occasionally and ten

pounds frequently; stand and/or walk approximately six hoursout of an eight-hour workday; sit,

12



with normal breaks, about six hoursin an eight-hour workday; and push and/or pull, including
operation of hand and/or foot controls, without limitation. (R. 274) Accordingto Dr. Weis,
Keehn occasionally could climb, stoop, kneel, crouch, and crawl. (R. 275) Dr. Weis
determinedthat Keehn hasno postural, manipulative, visual, communicative, or environmental
limitations. (R. 275-77) Dr. Weis concluded Keehn's symptoms were attributable to a
medically determinable impairment, but the severity and duration of his symptoms were
disproportionate to what would be expected on the basis of Keehn’s medically determinable
impairments. (R. 278)

OnJduly 25, 1997, Keehn saw Stephen D. Richards, D.O. at the Kossuth Regional Health
Center “to talk about a SSI apped.” (R. 281) Dr. Richardstook the following history:

Thepainisthereall thetime. He says he feels somewhat better
whenhefirst getsup and walks, but if hewalksany distancesat all
it beginsto get worse again. He cannot set [sic] for much over
15-20 minuteswithout having to get up and move around because
it does get worse. He cannot drive a car as far as Fort Dodge
without having to stop and get out and move around. He slegpsin
arecliner chair. Has not been inabed for about six months. He
said that when herolls side-to-side it feelsworse. He describes
one particular characteristic, he says that when heis driving the
car down the street and he makes aleft hand turn it feelsworse.

* k% %

He has aso though noted that in the last couple weeks, his left
shoulder is bothering him again. This is the shoulder where he
had all the surgery back in 1983 from the car accident, and he has
aplate and screwsin there. He does not think there has been any
newtraumato the shoulder, but it just hurtsmore. Unfortunately
he does not have any money or insurance to cover him and so he
does not want to take an x-ray. Obviuody [sic] it probably should
be done to see if there has been any loosening of the plate or
screw in that left arm.

(1d.) Dr. Richards observed that Keehn walks with alimp, but was able to squat down and get
back up from a deep knee bend, although he required some support to do so. (R. 282) Healso
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observed that Keehn was tender around his left shoulder. (Id.) He diagnosed Keehn as
suffering from chronic leg pain and increased left shoulder pain. (Id.) Dr. Richards madethe
following conclusions and treatment recommendations:

1. Asl told him, | thought it would be agood ideato get an x-ray
of that left shoulder theway it ishurting. Hewill try to come up
with some fynding for this. 2. | suggested we try some
Amitriptyline™ 10 mg four times a day withtwo Tylenol 500 mg
four times aday on aregular basis, not going any higher than that
on medication, to see if that helps give him some pain
improvement. 3. | encouraged himin his exercise program. 4.
| certainly think that he has a years worth of discomfort that has
been unresponsive to multiple therapies so he certainly has a
disabling pain syndrome. | trulhy [sic] believe that he probably
needs to be seen eventually at a voc rehab program and see what
he might be retrainablein that allowshim to control hiswork and
days activity. | encouraged himto continuein hisappeal process
for the SSI as | think heis probably entitled to this.

(1d.

Keehn next saw Dr. Richards almost eight months later, on March 17, 1998, with the
same complaints. (R. 283) In hisrecords, Dr. Richards noted “[t]he Amitriptyline helped a
little, and at other timesit didn't help.” (Id.) He opined Keehn ultimately would need an
orthopedic consult to deal with the tenderness he was having “right at the bottom portion of
wherethat plateisat on the humerus. . . to seeif the plate needs to be removed.” (1d.) The
doctor found no masses in Keehn's chest, and “[h]is chest sounds are otherwise clear.” (1d.)
He wasstill ableto walk on hisheelsand toes, there were “ no advancing neurologic findings,”
and Dr. Richards stated, “I don’'t think there is much more we can offer.” (d.) He
recommended Keehn “ continue to use the Tylenol instead of the orthopedic referral for the
shoulder,” and noted that if Keehn experienced weakness on heel and toe walking, he should

8Amitriptyline is“an antidepressant with sedative effects.” PDR, 1758.
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consider arepeat MRI “to make sure there is no new neurologic disease.” (R. 283, 285)
Keehn was advised to keep an eye on his blood pressure. (R. 285)

On July 28, 1998, Dr. Richards performed a“disability physical” for Keehn. (R. 286-
90). Keehn’smedications at that time were Voltaren XR,9 Amitriptyline, and Extra-Strength
Tylenol. (R. 286) Dr. Richards noted the following upon physical examination:

He can walk on heels and toes. He can do adeep knee bend. He
didnot have any obviousrestricted range of motion of the lumbar
spine. . .. Essentialy though, we mostly see aloss of abduction
of the shoulder at being only about 100 degrees on the left. He
ismissing to about 30 degreesof forward el evation, being ableto
go to about 150 degrees on the left. No frank weakness of that
armis noted.

(R. 287-88) His assessment was chronic left low back and leg pain, and post open reduction
and internal fixation of the left humeral fracture with chronic pain. (R. 288) In summation,
Dr. Richards stated:

This patient has now had a chronic left leg/low back pain
syndrome since 1996. He has failed to respond to multiple
conservative therapies. He therefore appears to have a chronic
pain syndrome which probably will beindefinite. It significantly
restricts his ability to function because the pain and discomfort
extremely limits himwith all activities. Thisincludes alimited
ability to walk, to sit, or liefor any prolonged periods of time. It
alsointerfereswith hisability to operateamotor vehicleandride
for prolonged periods of time.

He appears to have no capability whatsoever of carrying out
normal work activity, inthat heisextremely limited in hisability
to lift and carry in an eight hour work day or to stand, walk, move,
or sit in an eight hour work day. He is able of [sic] stooping,
climbing, kneeling [and] crawling but he can only do so for short
periods of time before he has increased discomfort. Heisable

9Voltaren is “a nongteroidal anti-inflammatory drug.” PDR, 861. It is not clear from the record
which physician prescribed the Voltaren for Keehn.
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to handle objects, see, hear and speak but he hasalimited ability
to travel because of the pain syndrome. There are no work
environments that he should necessarily avoid.

It ismy impression that he hasachronic pain syndromewhich has
little probability of improvement and he therefore appearsto be
totally disabled.

(1d.)

On August 16, 1998, Dr. Weis completed another “Physical Residual Functional
Capacity Assessment” for Keehn. With one minor exception,lo he reached the same
conclusions he had reached on April 24,1997. (R. 291-98) Inan accompanying report dated
August 6, 1998 (R. 299-300), Dr. Weis stated the following regarding Keehn’ s “ consistency
and credibility”:

The claimant did suffer an injury while lifting at work. He was
originaly seen by a chiropractor who could not provide much
relief. He was referred to a medical doctor. He was referred
ultimately to the U of lowa Hospitals. They could find no
surgical cause for his discomfort. He was treated with exercise
programs, TENS unit, and medication. The claimant reports no
response to these therapies. However, it is not supported in the
medical evidence of recordsthat the claimant followed through
with treatments. He reported that he was not on medication for
an extended time period, nor did he seek any medical treatment.
The claimant reportsthat heisableto do dishesand laundry. He
reports that he is able to mow the lawn and use a weed eater, he
does take breaks while doing this activity. He reports that he
doesdrivehiscar threeor four times per day, short distances. He
does grocery shopping and errands. Hereportsthat he doeslight
gardening. He reports that his day consists of watching
television, reading, going for short walks, and doing minimal yard
work. The claimant reports the ability to perform light daily
activity. The claimant has not consistently sought medical
treatment, and has not had x-rays taken as recommended by his

10He found one manipulative limitation, aredtriction to light overhead reaching. (R. 294)
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(R. 300)

On October 17, 1998, Steven Gordon, a licensed psychologist, completed a
psychological assessment of Keehnfor DDS. (R. 304-306) Keehnadvised Dr. Gordonhewas
on Voltaren and Elavil ™, which had been prescribed by Dr. Richards. (R. 304) He denied
problems with alcohol or other drugs, but admitted drinking four or fivebeersaday. (1d.) The

doctor, this, at least to some degree erodes the clamant’s
credibility. Dr. Richards. . . reported (7/98) that the claimant
“appears’ to be disabled. However, exam findings do not support
this degree of limitation, nor does the medical records history,
and therefore, full weight cannot be given to his statement. This
doctor also made statements in his report directly copied from
his prior office notes (7/97), soitisdifficult to know if thiswas
again reported by the claimant, or taken from hishistory. Based
on the medical evidence in file the claimant does have amedical
response for the pain that he experiences. However, his
remaining functional capacity, per his daily activities
guestionnaire and exam findings support a greater capacity for
activity. The claimant’s credibility is eroded to some degree,
based on the evidence of record, the claimant’ sreport of activity,
his capacity to sustain work activity is restricted as indicated in
the attached RFC.

history taken by Dr. Gordon included the following:

(R. 305) Dr. Gordon’s diagnostic impression was “Adjustment Disorder With Depressed

[Keehn] denies any mood swingsor crying spells. Hereportsno
problems with concentration, attention, or memory. He admits
to some feelings of helplessness. Denies any hallucinations or
delusional thinking. He denies any thoughts of wanting to harm
himself or anyone else. When asked if he thought he was
depressed, the client said he was every so often, especially when
he realizes he can’t go to work.

Mood; possible Alcohol Abuse.” (R. 306)

A brand name for the drug Amitriptyline, defined in footnote 8, supra.
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On October 19, 1998, Keehn saw Sant M. Hayreh, M.D. at the Neurology Department
of the Mason City Clinic. (R. 301-303) Keehntold Dr. Hayreh that for fifteen years he has
suffered from adull, aching pain in hisleft arm, and for three years he has been bothered by
painin hislower back and left hip. (R. 301) The physical and neurological examinationswere
unremarkabl e, except Keehn appeared to smell of alcohol. (R.302) Dr. Hayreh’simpression
was as follows:

1. Status post left humeral fracture with plate. The patient
has chronic pain in the left arm which appears to be
muscul oskeletal innature. Clinically, thereisnoevidence
of any neuropathy.

2. Muscul oskeletal type of low back pain and left hip pain.

Clinically, againthereisno evidenceof any radiculopathy.

Suspect problem with alcohol abuse.

History of chronic smoking.

Hw

(R. 303)
On November 28, 1998, Jan Hunter, D.O. completed amedical consultant’sform for
Keehn.12 (R. 307-308). Dr. Hunter concluded asfollows:

All things considered, despite the claimant’s allegation of a
worsening of his condition, physical exam is essentialy
unremarkable. The claimant’scredibility issomewhat eroded by

the fact he has not sought further medical intervention since the

time of the last review although he did agree to attend the C/E.

[B]y the claimant’ s own accord heis ableto do dishes, ableto do

laundry, mow hislawn and use aweed eater. Hereportsheisable
to do light gardening, watches TV, reads, goes for short walks.

All things considered, the prior review dated 8-6-98 [by Dr.

Wels| may be affirmed as written.

(R. 307)
On November 30, 1998, Philip R. Laughlin, Ph.D. completed a Psychiatric Review

Technique Form. (R. 309-318) Dr. Laughlinfound no evidence of an organic mental disorder;

12Accordi ng to Keehn's attorney, Dr. Hunter never saw or examined Keehn. (R. 325)
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schizophrenic, paranoid, or other psychotic disorder; mental retardation or autism; anxiety
related disorder; somatoform disorder; or personality disorder. (R. 311-14) Hedid, however,
find evidence of a* disturbance of mood, accompanied by afull or partial manic or depressive
syndrome, asevidenced by . ..” anadjustment disorder and depressed mood. (R. 312) Headso
found questionable evidence of a substance addiction disorder. (R. 315) He rated the
impairment from these disorders as “dlight” with respect to daily living activities and social
functioning, and concluded the disorders would seldom cause deficiencies of concentration,
persistence, or pace that would result in the failureto completetasksin atimely manner. (R.
316)

On April 30, 1999, Dr. Richards completed a*“Physical Residual Functional Capacity
Questionnaire.” (R. 319-23) He opined that Keehn is incapable of performing even “low
stress’ jobs, he suffers from constant pain with any activity, and he is depressed by pain and
hisinability to work. (R. 320) He can sit for only twenty minutes or stand for only fifteen
minutes before heisrequired to take abreak to walk for ten minutes. (R. 321) If heworksat
asedentary job, his legs must be elevated twenty percent of the time. (R. 322) He would
require one unscheduled fifteen-minute break each hour. (R. 321) He can occasionally lift
and carry up to twenty pounds, but can never lift and carry fifty pounds. (R.322) Healsois

limited significantly in doing repetitive reaching, handling, and fingering. (1d.)

4, The ALJ sconclusions

The ALJfound Keehn has not engaged in substantial gainful activity since September
1, 1996, the date of his alleged disability (R. 22), and is unable to perform his past relevant
work (R. 23). The ALJconcluded K eehn suffersfrom severe degenerative disc disease of the
lumbar spine, with complaints of low back pain and leg pain; status post open reduction and

internal fixation of the left humerus, with complaints of pain; hypertension; adjustment
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disorder with depressed mood; and a history of neurofibromatosi s.l3 (R. 23) According to
the ALJ, Keehn does not have an impairment or combination of impairments listed in, or
medically equal to, onelisted in the Regulations. (R. 23)

The ALJ found the testimony of Keehn and his wife was credible regarding Keehn's
functional restrictions, but found Keehn’ s contention that theserestrictions preclude all work
activity was not credible. (Id.) The ALJfound Keehn:

has the residual functional capacity to perform the exertional and
nonexertional requirements of work except for lifting more than
20 poundsoccasionally or 10 poundsfrequently. Hecannot stand
or sit more than one hour at atime, nor walk more than three to
four blocksat atime. He cannot do repetitive bending, stooping,
squatting, kneeling, crawling, or climbing. He cannot do
repetitive overhead work with hisleft upper extremity. Hecannot
tolerate more than moderate conditions of vibration, and should
avoid excessive cold. He cannot perform any job requiring very
close attention to detail, or more than aregular pace.

(1d.)

The ALJfound Keehn “has acquired work skills, such as salestechniques and customer
relations, which he demonstrated in past work, and which, considering hisresidual functional
capacity, can be applied to meet the requirements of semi-skilled work functions of other
work.” (R.24) The ALJconcluded, “considering the claimant’ sage, education, previouswork
experience, and residual functional capacity, jobs still exist in significant numbers in the
national economy that he can perform.” (1d.) Accordingly,the AL Jfound Keehnwasnot under
adisability as defined by the Social Security Act at any time through the date of the decision.

(1d)

13“Neurofibromatosis;’ also known as von Recklinghausen's Diseasg, is a genetic disorder of the
nervous system “that primarily affect[s] the development and growth of neural (nerve) cdl tissues.” The
disorder “cause[s] tumors to grow on nerves and produce other abnormalities such as skin changes and bone
deformities.” National Institute of Neurological Disorders and Stroke, Neurofibromatosis Information Page,
www.ninds.nih.gov/health_and_medical/disorders/neurofibro.htm (visited 03/23/01).
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[11. DISABILITY DETERMINATIONS, THE BURDEN OF PROOF,
AND THE SUBSTANTIAL EVIDENCE STANDARD

Section423(d) of the Social Security Act definesadisability asthe®inability to engage
inany substantial gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which haslasted or can be expected to
last for a continuous period of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A);
20 C.F.R. 8404.1505. A claimant has adisability when the claimant is*“not only unableto do
his previous work but cannot, considering . . . hisage, education and work experience, engage
in any other kind of substantial gainful work which exists in [significant numbers in] the
national economy . . . either in the region in which such individual livesor in severa regions
of the country.” 42 U.S.C. § 432(d)(2)(A).

To determine whether a claimant has a disability within the meaning of the Social
Security Act, the Commissioner follows a five-step process outlined in the regulations.
20 C.F.R. 88 404.1520 & 416.920; see Kelley, 133 F.3d at 587-88 (citing Ingram v. Chater,
107 F.3d 598, 600 (8th Cir. 1997)). First, the Commissioner must determine whether the
claimant is currently engaged in substantial gainful activity. Second, helooksto see whether
the claimant laborsunder asevereimpairment; i.e., “onethat significantly limitstheclaimant’ s
physica or mental ability to perform basic work activities.” Kelley, 133 F.3d at 587-88.
Third, if the claimant does have such an impairment, then the Commissioner must decide
whether thisimpairment meetsor equal soneof the presumptively disablingimpairmentslisted
intheregulations. If the impairment does qualify as a presumptively disabling one, then the
clamant isconsidered disabled, regardless of age, education, or work experience. Fourth, the
Commissioner must examine whether the claimant retains the residual functional capacity to
perform past relevant work.

Findly, if the claimant demonstrates the inability to perform past relevant work, then

the burden shifts to the Commissioner to prove there are other jobsin the national economy
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that the claimant can perform, given the claimant’ s impairments and vocational factors such
as age, education and work experience. 1d.; Hunt v. Heckler, 748 F.2d 478, 479-80 (8th Cir.
1984) (“[QO]nce the claimant has shown a disability that prevents him from returning to his
previous line of work, the burden shifts to the ALJ to show that there is other work in the
national economy that he could perform.”) (citing Baugus v. Secretary of Health & Human
Serv., 717 F.2d 443, 445-46 (8th Cir. 1983); Nettlesv. Schweiker, 714 F.2d 833, 835-36 (8th
Cir. 1983); O'Learyv. Schweiker, 710 F.2d 1334, 1337 (8th Cir. 1983)).
Step five requires that the Commissioner bear the burden on two particular matters:

In our circuit it is well settled law that once a claimant
demonstrates that he or heisunableto do past relevant work, the
burden of proof shifts to the Commissioner to prove, first that
the claimant retains the residual functional capacity to do other
kinds of work, and, second that other work exists in substantial
numbersin the national economy that the claimant is able to do.
McCoy v. Schweiker, 683 F.2d 1138, 1146-47 (8th Cir. 1982)
(enbanc); O'Learyv. Schweiker, 710 F.2d 1334, 1338 (8th Cir.
1983).

Nevland v. Apfel, 204 F.3d 853, 857 (8th Cir. 2000) (emphasis added) accord Weiler, 179
F.3d at 1110 (analyzing the fifth-step determination in terms of (1) whether there was
sufficient medical evidencetosupportthe AL Jsresidual functional capacity determinationand
(2) whether there was sufficient evidence to support the ALJ s conclusion that there were a
significant number of jobsin the economy that the claimant could perform with that residual
functional capacity); Fenton v. Apfel, 149 F.3d 907, 910 (8th Cir. 1998) (describing “the
Secretary’s two-fold burden” at step five to be, first, to prove the clamant has the residual
functiona capacity to do other kinds of work, and second, to demonstrate that jobs are
available in the national economy that are realistically suited to the claimant's qualifications
and capabilities).

Governing precedent in the Eighth Circuit requires this court to affirm the ALJ s

findingsif they are supported by substantial evidenceintherecord asawhole. Weiler v. Apfel,
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179 F.3d 1107, 1109 (8th Cir. 1999) (citing Pierce v. Apfel, 173 F.3d 704, 706 (8th Cir.
1999)); Kelley v. Callahan, 133 F.3d 583, 587 (8th Cir. 1998) (citing Matthews v. Bowen,
879 F.2d 422, 423-24 (8th Cir. 1989)); 42 U.S.C. § 405(g) (“The findings of the
Commissioner of Social Security asto any fact, if supported by substantial evidence, shall be
conclusive. . . .”). Under this standard, substantial evidence means something “less than a
preponderance” of the evidence, Kelley, 133 F.3d at 587, but “more than a mere scintilla,”
Richardson v. Perales, 402 U.S. 389, 401, 91 S. Ct. 1420, 1427, 28 L. Ed. 2d 842 (1971);
accord Ellison v. Sullivan, 921 F.2d 816, 818 (8th Cir. 1990). Substantial evidence is
“relevant evidence which a reasonable mind would accept as adequate to support the [ALJ g
conclusion.” Weiler, 179 F.3d at 1109 (again citing Pierce, 173 F.3d at 706); Perales, 402
U.S. at 401, 91 S. Ct. at 1427; accord Hutton v. Apfel, 175 F.3d 651, 654 (8th Cir. 1999);
Woolf v. Shalala, 3 F.3d 1210, 1213 (8th Cir. 1993); Ellison, 91 F.2d at 818.

Moreover, substantial evidence” ontherecord asawhol€” requiresconsideration of the
record in its entirety, taking into account “*whatever in the record fairly detracts from’” the
weight of the ALJ sdecision. Willcutsv. Apfel, 143 F.3d 1134, 1136 (8th Cir. 1998) (quoting
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 488, 71 S. Ct. 456, 464, 95 L. Ed. 456
(1951)); accord Hutton, 175 F.3d at 654 (citingWoolf, 3F.3d at 1213). Thus, thereview must
be “ morethan an examination of therecord for the existence of substantial evidencein support
of the Commissioner’ sdecision”; it must “also takeinto account whatever intherecordfairly
detractsfrom thedecision.” Kelley, 133 F.3d at 587 (citing Clinev. Sullivan, 939 F.2d 560,
564 (8th Cir. 1991)).

In evaluating the evidencein an apped of a denia of benefits, the court must apply a
balancing test to assessany contradictory evidence. Sobaniav. Secretaryof Health& Human
Serv., 879 F.2d 441, 444 (8th Cir. 1989) (citing Gavin v. Heckler, 811 F.2d 1195, 1199 (8th
Cir. 1987)). The court, however, does* not reweigh the evidence or review the factual record
denovo.” Roev. Chater, 92 F.3d 672, 675 (8th Cir. 1996) (quoting Naber v. Shalala, 22
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F.3d 186, 188 (8th Cir. 1994)). Instead, if, after reviewing the evidence, the court finds it
“possible to draw two inconsistent positions from the evidence and one of those positions
represents the agency's findings, [the court] must affirm the [Commissioner’s| decision.”
Robinson v. Sullivan, 956 F.2d 836, 838 (8th Cir. 1992) (citing Cruse v. Bowen, 867 F.2d
1183,1184 (8th Cir. 1989)); see Hall v. Chater, 109 F.3d 1255, 1258 (8th Cir. 1997) (citing
Roev. Chater, 92 F.3d 672, 675 (8th Cir. 1996)). Thisistrue even in caseswhere the court
“might have weighed the evidence differently,” Culbertson v. Shalala, 30 F.3d 934, 939 (8th
Cir. 1994) (citing Browning v. Sullivan, 958 F.2d 817, 822 (8th Cir. 1992)), because the
court may not reverse “the Commissioner’s decision merely because of the existence of
substantial evidence supporting adifferent outcome.” Spradling v. Chater, 126 F.3d 1072,
1074 (8th Cir. 1997).

On the issue of an ALJ s determination that a claimant’s subjective complaints lack
credibility, the Sixth and Seventh Circuits have held an ALJs credibility determinations are
entitled to considerable weight. See, e.g., Young v. Secretary of H.H.S,, 957 F.2d 386, 392
(7th Cir. 1992) (citing Cheshier v. Bowen, 831 F.2d 687, 690 (7th Cir. 1987)); Gooch v.
Secretary of H.H.S,, 833 F.2d 589, 592 (6th Cir. 1987), cert. denied, 484 U.S. 1075, 108 S.
Ct. 1050, 98 L. Ed. 2d. 1012 (1988); Hardaway v. Secretary of H.H.S,, 823 F.2d 922, 928
(6th Cir. 1987). Nonetheless, in the Eighth Circuit, an ALJ may not discredit a claimant’s
subjective allegations of pain, discomfort or other disabling limitationssimply becausethere
Is alack of objective evidence; instead, the ALJ may only discredit subjective complaints if
they are inconsistent with the record as awhole. See Hinchey v. Shalala, 29 F.3d 428, 432
(8th Cir. 1994); see also Bishop v. Sullivan, 900 F.2d 1259, 1262 (8th Cir. 1990) (citing
Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984)). Under Polaski:

The adjudicator must give full consideration to all of the evidence presented
rel ating to subjectivecomplaints, including theclaimant'sprior work record, and
observations by third parties and treating and examining physicians relating to
such matters as:
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1) the claimant'sdaily activities;

2) the duration, frequency and intensity of the pain;

3) precipitating and aggravating factors;

4) dosage, effectiveness and side effects of medication;
5) functional restrictions.

Polaski, 739 F.2d at 1322.

V. ANALYSIS

After the ALJ found Keehn to be unable to perform his past relevant work, he decided
this case under step five of the five-step process outlined in theregulations. Under step five,
the Commissioner bears the burden of proving the claimant retains the residual functional
capacity to work, and work exists in substantial numbers in the national economy that the
clamant isableto do. The ALJfound the Commissioner had met thisburden. The court now
must determine whether substantial evidence in the record as a whole supports the ALJ' s
decision.

In the ALJ's first hypothetical question, he described a hypothetical male with
impal rments approximating those afflicting Keehn, and asked the V E if the hypothetical person
would be able to perform jobs in the national economy. The VE responded that the person
describedin the question would be able to perform jobs available in the national economy. In
response to the second and third hypothetical questions posed by the AL J, and in response to
two additional hypothetical questions posed by Keehn’s attorney, the VE responded that the
person describein those questions would be precluded from all competitive employment. To
decide this case, the court must determine whether substantial evidence in the record as a
whole supports a conclusion that the ALJ s first hypothetical question accurately reflected
Keehn's impairments, while the additional impairments in the other four hypothetical

guestions do not accurately reflect those impairments. The denial of benefits to Keehn can
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be sustained only if the ALJ s first hypothetical question was the only valid hypothetical
guestion out of the five hypothetical questions posed to the VE at the hearing.

The Eighth Circuit has held an ALJ s hypothetical question must fully describe the
clamant’ s abilitiesand impairmentsasevidenced intherecord. See Chamberlainv. Shalala,
47 F.3d 1489, 1495 (8th Cir. 1995) (citing Shelltrack v. Sullivan, 938 F.2d 894, 898 (8th Cir.
1991)). A hypothetical question is “sufficient if it sets forth the impairments which are
accepted astrue by the ALJ.” Johnson v. Chater, 108 F.3d 178, 180 (8th Cir. 1997); House
v. Shalala, 34 F.3d 691, 694 (8th Cir. 1994). Only the impairments substantially supported
by the record asawhole must beincludedinthe ALJ shypothetical. Cruzev. Chater, 85 F.3d
1320, 1323 (8th Cir. 1996) (citing Stout v. Shalala, 988 F.2d 853, 855 (8th Cir. 1993)). If
ahypothetical question does not encompass all relevant impairments, the vocational expert’s
testimony does not constitute substantial evidence to support the ALJs finding of no
disability. Cruze, 85 F.3d at 1323 (citing Hinchey v. Shalala, 29 F.3d 428, 432 (8th Cir.
1994)). The ALJ may produce evidence of suitable jobs by dliciting testimony from a VE
“concerning availability of jobs which a person with the claimant's particular residual
functional capacity can perform.” Cox v. Apfel, 160 F.3d 1203, 1207 (8th Cir. 1998). A
“proper hypothetical question presentsto the vocational expert aset of limitationsthat mirror
those of the claimant.” Hutton v. Apfel, 175 F.3d 651, 656 (9th Cir. 1999).

InWiekamp v. Apfel, 116 F. Supp. 2d 1056 (N.D. lowa 2000), Chief Judge Mark W.
Bennett explained further the requirements for a proper hypothetical question posedtoaVE:

“Testimony from avocational expert issubstantial
evidence only when the testimony is based on a
correctly phrased hypothetical question that
capturestheconcreteconsequencesof aclaimant's
deficiencies.” Taylor v. Chater, 118 F.3d 1274,
1278 (8th Cir. 1997). Although “questions posed
to vocational experts should precisely set out the
claimant’s particular physical and mental
impairments, . . . aproper hypothetical questionis

26



sufficient if it setsforththeimpairmentswhichare

accepted astrue by the ALJ.” House v. Shalala,

34 F.3d 691, 694 (8th Cir. 1994) (internal

citations, quotation marks, and alterations

omitted).
Roberts v. Apfel, 222 F.3d 466, 471 (8th Cir. 2000). “The
hypothetical need not use specific diagnostic terms . . . where
other descriptive terms adequately describe the clamant’s
impairments.” Warburton [v. Apfel], 188 F.3d [1047,] 1050
[(8th Cir. 1999)]. An ALJ is not required to include in a
hypothetical questionto avocational expert any impairmentsthat
are not supported by the record. Prosch, 201 F.3d at 1015.
However, where an ALJ improperly rejects the opinion of a
treating physician or subjective complaints of pain by the
claimant, the vocational expert’ stestimony that jobsexist for the
claimant does not constitute substantial evidence on the record
as a whole where the vocational expert’s testimony does not
reflect theimproperly rejected evidence. See Singh, 222 F.3d at
453 (“In view of our findings that the ALJ improperly rejected
both the opinion of Singh's treating physician and Singh's
subjective complaints of pain, we find that the hypothetical
guestionposed to thevocational expert did not adequately reflect
Singh's impairments. Accordingly, the testimony of the
vocational expert that jobs exist for Singh cannot constitute
substantial evidence on the record asawhole.”).

Wiekamp, 116 F. Supp. 2d at 1073-74.

The question in this appeal, therefore, boils down to whether there is substantial
evidence in the record to support a finding that Keehn does not suffer from any of the
additional impairmentsincluded inthe ALJ s second or third hypothetical questionsor in the
claimant’ stwo hypothetical questions. These alleged additional impairments are as follows:
(1) Keehn cannot sit for more than fifteen to twenty minutes at atime or stand for more than
twenty minutesat ati me;14 (2) he needsto take unschedul ed work breakswith hisfeet elevated

14See the ALJ s second hypothetical question at R. 77-78.
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higher than his head, and ten-minute periods of walking every twenty minutes during an eight-
hour day;15 (3) he can work only at aslow pace, and not at aregular pac:e;16 and (4) constant
pain adversely affects his ability to maintain concentration and attention for extended periods
of ti me.17 If the ALJ s finding that Keehn does not suffer from any of these additional
impairments is supported by substantial evidence in the record as awhole, then Keehn is not
entitled to disability benefits. Otherwise, heisentitled to disability benefits.

The evidence in the record supporting the impairments added in the ALJ s second and
third hypothetical questions consists of the testimony of Keehn and his wife and the records

and reports of Dr. Richards. That evidence can be summarized as follows:

C Testimony of Keehn and His Wife
Keehn testified he cannot hold ajob because of lowback, arm, and chest pain. (R. 50)

According to Keehn, toalleviate hispain, hemust alternate regul arly between sitting, standing,
and walking. (R. 53-54) He also testified he can stand for only twenty minutes at a time.
(R. 65) Keehn'swife testified her husband has constant pain on his left sidein hisarm, leg,
and hip, and isunable to sit for long periods of time. (R. 69-70)

C Records and Reports of Dr. Richards

Intherecordsof Dr. Richards sfirst officevisit with Keehn, on July 25, 1997, initiated
by Keehn “totalk about aSSI appeal” (R. 281), Dr. Richardsfound Keehn has“adisabling pain
syndrome.” (R. 282) Inareport of a“disability physical” prepared on July 28, 1998, about

ayear later, Dr. Richards noted Keehn “appears to have a chronic pain syndrome which

158ee the ALJ s third hypothetical question at R. 78-79.
16See Keehn's attorney’ s first hypothetical question at R. 80-81.
17See Keehn's attorney’ s second hypothetical question at R. 80-81.
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probablywill beindefinite.” (R.288) Accordingto Dr. Richards, thissyndrome* significantly
restricts [Keehn's] ability to function because the pain and discomfort extremely limits him
with all activities. Thisincludes a limited ability to walk, to sit, or lie for any prolonged
periods of time.” (ld.) Dr. Richards also observed Keehn “appears to have no capability
whatsoever of carrying out normal work activity, in that heis extremely limited in his ability
to...walk, move, or sitinaneight hour work day.” (Id.) Dr. Richards concluded Keehn “has
chronic pain syndrome which has little probability of improvement and he therefore appears
to be totally disabled.” (1d.) OnApril 30, 1999, Dr. Richards completed a“ Physical Residual
Functional Capacity Questionnaire” in support of Keehn' sapplication for disability insurance
benefits. (R. 319-23) In the questionnaire, Dr. Richards stated Keehn is incapable of
performing even “low stress’ jobs (R. 320); he suffers from constant pain with any activity
(1d.); he can sit only for twenty minutes or stand for only fifteen minutes before taking aten-
minute break to walk (R. 321); and if he were to work at a sedentary job, hislegs would have
to beelevated twenty percent of thetime (R. 322), and hewoul d require one unschedul ed break
for fifteen minutes each hour before returning to work (R. 321).

If the AL Jhad accepted thisevidence, therewould have been substantial evidenceinthe
record to support afinding that Keehn was disabled. However, the ALJdecided this evidence
had littleweight, and choseto accept other, contradictory evidence. The court must determine
whether thiswas error.

Theevidenceintherecord supporting theimpairmentsadded in Keehn’ sattorney’ sfirst
and second hypothetical questions consists of two statements from the October 17, 1998,
report of psychologist Dr. Gordon: “Pace may be slow because of the pain experienced,” and
“the pain experienced may adversely affect the client’s ability to maintain attention and
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concentrationfor extended periodsof time.” (R.305) Again, theALJgavethisevidencelittle
weight, and the court must determine whether thiswas error.18
A. The Testimony of Keehn and His Wife

Keehn claims the additional impairmentsin the ALJ s second and third hypotheticals,
and in the two hypotheticals posed by his attorney, are supported by his testimony and the
testimony of his wife, and he argues the ALJ improperly evaluated, and then rejected, that
testimony. The Commissioner responds that the ALJ properly rejected this testimony.

In his decision, the ALJ recognized his burden to give full consideration to all the
evidence presented, citing Polaski, but did not set forth his step-by-step analysis of the
Polaski factors. (R. 19-21) The court finds that although the ALJ did not set out each of the
Polaski factors in individual paragraphs, he discussed the evidence in light of those
requirements, and thiswas satisfactory. See Lowev. Apfel, 226 F.3d 969, 972 (8th Cir. 2000)
(ALJ was not required to discuss methodically each Polaski consideration, so long as he
acknowledgedand examined those consi derationsbeforediscounting theclaimant’ ssubjective
complaints.)

The ALJ described Keehn's daily ac:tivitieke,19 and then concluded, “the clamant’'s
activities of daily living indicate that heis capable of amuch higher level of functioning than

healeges.” (R.21) Thisconclusion appearsto bebased on Dr. Weis sassessment of August

18Keehn also argueshisclaim of disability is supported by evidence that he suffers from depression.
However, although the record indicates Keehn has been on low-dose antidepressants since at least March
of 1998 (see text accompanying footnote 8, supra), the record indicates Keehn sometimes feel's depressed
because he is not working (R. 66, 305, 320), not that he cannot work because heisdepressed. Inany event,
the evidence in the record is that any impairment from depressionis“dight.” (R. 315) Thereisno evidence
that any depression suffered by Keehnisdisabling. See Trenary v. Bowen, 898 F.2d 1361, 1364 (8th Cir.
1990) (depression is not necessarily disabling).

13 [H]e says his day begins at approximately 6:30 am., and he will watch television until noon. He
does help with housework and in the evening watches a TV movie or picks up around the house. He does
not nap during the day.” (R. 20)
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1998, when thedoctor noted K eehn reported he was ableto mow thelawn and use aweed eater,
taking breaks while doing so. He could “drive his car three or four times per day, short
distances,” go grocery shopping, run errands, and engageinlight gardening. At that time, Keen
reported histypical day “consists of watching television, reading, going for short walks, and
doing minimal yard work,” aswell as performing light daily activities. (R. 300)

However, Dr. Weis s report was compl eted some nine months prior to the hearing, at
which Keehn testified he no longer goesfor walks or mowsthe lawn, and it ispainful for him
to drive acar. (R. 52-53) The ALJ specifically found Keehn's testimony regarding his
functional restrictions to be credible. (R. 23) The ALJ, however, disagreed with Keehn's
contention that hisfunctional restrictions precluded him from all work activity. (1d.)

Just because Keehnisableto engagein someof thenormal activitiesof daily life* does
not qualify astheability to do substantial gainful activity.” Thomasv. Sullivan, 876 F.2d 666,
669 (8th Cir. 1989); Easter v. Bowen, 867 F.2d 1128, 1130 (8th Cir. 1989). A claimantis
entitled to continued enjoyment of life, despiteadisability. Indeed, “an SSI claimant need not
prove that [he or] she is bedridden or completely helpless to be found disabled.” Clinev.
Sullivan, 939 F.2d 560, 566 (8th Cir. 1991) (citing Thomas, supra).

The uncontroverted evidence in the record is that Keehn suffers from constant pain.
Keehn's claim of constant pain is supported not only by his own testimony, but also by his
wife's testimony, and by the medical records from all of the physicians who have treated
Keehn since the alleged onset date of hisdisability. The only dispute seems to relate to the
intensity of the pain, and the extent to which it would prevent Keehn from working. Cf.
Spradling v. Chater, 126 F.3d 1072, 1074 (8th Cir. 1997) (“Asistrue in many disability
cases, thereisno doubt that the claimant isexperiencing pain; thereal issueishow severethat
painis.”); Pickner v. Sullivan, 985 F.2d 401, 404 (8th Cir. 1993) (The question isnot whether

the claimant experiences pain, “but whether to fully believe [his] claim that those subjective
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complaints prevented [him] from performing sedentary or light work.” Citing Russell v.
Sullivan, 950 F.2d 542, 545 (8th Cir. 1991)).

Keehn stated hispainisaggravated by lifting, sitting, standing, or walking for morethan
ashort period of time, and by riding in an automobile. Hetestified hispain preventshimfrom
engaging in anything morethan minimal activitiesof daily living. However, the record shows,
as the ALJ noted, that Keehn “used only over-the-counter medications for the first several
years after hisalleged disability onset, and indicates that even now he uses his prescribed pain
medications only sparingly. This[ ] indicatesthat the claimant’ spainisof at least atolerable
level.” (R.21) SeeRankinv. Apfel, 195 F.3d 427, 429 (8th Cir. 1999). The ALJdiscounted
Keehn’s subjective complaints because they were “inconsistent with the objective medical
evidence and [hig] relatively normal daily functiong.]” Pickner, supra.

Inaddition, the AL Jpointed out that Keehn did not seek medical treatment during much
of the period after the alleged onset date of hisdisability. (R.21) Keehnrespondsthat hedid
not have fundsto pay for additional medical treatment, and that he had been advised by doctors
that additional medical treatment would do nothing to alleviate hispain. The court findsthis
factor weighs against Keehn’s credibility. Instead of continuing to smoke two packs of
cigarettes a day and drink four to five beersaday, Keehn could have saved money for medical
care. See Riggins v. Apfel, 177 F.3d 689 (8th Cir. 1999) (claimant’s three-pack-a-day
cigarette habit mitigated against his claims that he could not afford health care); see also
Meeks v. Apfel, 993 F. Supp. 1265, 1276 (W.D. Mo. 1997) (citing Roth v. Shalala, 45 F.3d
279, 282 (8th Cir. 1995)) (The failure to follow a prescribed course of remedial treatment
without good reason is grounds for denying an application for benefits.)

Although Keehn’ slong work history supportshiscredibility, considering therecord as
awhole, the court finds substantial evidence supports the ALJ s decision to discount the

testimony of Keehn and hiswifeconcerning thedisabling nature of the pain suffered by K eehn.
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B. Evaluating the Medical Evidence
Keehn claims the ALJ erred when he rejected the opinions of Dr. Richards, Keehn's
treating physician, and accepted other medical evidence. The ALJ reached the following
conclusions concerning Dr. Richards' s opinions:

Dr. Richards' objective findings do not substantiate his opinions
regardingtheclaimant’ sfunctional capacity. By hisownfindings,
the claimant had no limitations in any range of motion, and the
claimant’ s neurol ogical examinationwas* unremarkable.” Hedid
find positive straight-leg raising at about 65 degrees on the left,
but the claimant could heel and toewalk, aswell as do deep knee
bends. Hedid note some loss of abduction in the left shoulder,
though no frank weakness of that aam was noted. . . . Dr.
Richards opinions subsequent to hisJuly 1998 eval uation of the
clamant are given little weight for the same reasons as noted
above, aswell asthefact that they are not consistent with hisown
objective findings.

(R. 17-18) Keehn arguesthe ALJimproperly rejected the opinion of atreating physician in
favor of other, non-treating physicians.
InProsch v. Apfel, 201 F.3d 1010 (8th Cir. 2000), the Eighth Circuit Court of Appeals

discussed the weight to be given to the opinions of treating physicians:

The opinion of atreating physicianisaccorded special deference
under the social security regulations. The regulations provide
that a treating physician’s opinion regarding an applicant’s
impairment will be granted “controlling weight,” provided the
opinionis “well-supported by medically acceptable clinical and
laboratory diagnostic techniguesand isnot inconsistent with the
other substantial evidence in [the] record” 20 C.F.R. 8
404.1527(d)(2). Consistent with the regulations, we have stated
that atreating physician's opinion is “normally entitled to great
weight,” Rankinv. Apfel, 195 F.3d 427, 430 (8th Cir. 1999), but
we have also cautioned that such an opinion “do[es] not
automatically control, since the record must be evaluated as a
whole.” Bentley v. Shalala, 52 F.3d 784, 785-86 (8th Cir.
1995). Accordingly, we have upheld an ALJs decision to
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discount or even disregard the opinion of a treating physician
where other medical assessments “are supported by better or
more thorough medical evidence,” Rogers v. Chater, 118 F.3d
600, 602 (8th Cir. 1997), or where a treating physician renders
inconsistent opinions that undermine the credibility of such
opinions, see Cruzev. Chater, 85 F.3d 1320, 1324-25 (8th Cir.
1996).

Whether the AL Jgrants atreating physician's opinion substantial
or littleweight, theregulations providethat the ALImust “ always
give good reasons’ for the particular weight given to a treating
physician'sevaluation. 20 C.F.R. 8§ 404.1527(d)(2); seeal so SSR
96-2p.

Prosch, 201 F.3d at 1012-13
As Judge Mark W. Bennett of thiscourt recently observed in considering theweight to
be given treating physicians opinions:

The importance of the opinions of treating physicians in the
determination of disability iswell-settled:

Atreating physician'sopinion should not ordinarily
be disregarded andisentitled to substantial weight.
See Ghant v. Bowen, 930 F.2d 633, 639 (8th Cir.
1991). A treating physician'sopinion regarding an
applicant’s impairment will be granted controlling
weight, provided the opinion is well-supported by
medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with
the other substantial evidence in the record. See
Kelley v. Callahan, 133 F.3d 583, 589 (8th Cir.
1998). By contrast, “[t]he opinion of aconsulting
physician who examines a claimant once or not at
all does not generaly constitute substantial
evidence” Id. Likewise, the testimony of a
vocationa expert who responds to a hypothetical
based on such evidenceis not substantial evidence
upon which to base a denial of benefits. See
Nevland [v. Apfel], 204 F.3d [853,] 858 (8th Cir.
2000) ].



* % %

[When t]here is no evidence in the record to
support the ALJs residual functional capacity
finding other than the non-treating physicians
assessments. . . [t]hese assessments alone cannot
be considered substantial evidence in the face of
the conflicting assessment of atreating physician.
See Henderson v. Sullivan, 930 F.2d 19, 21 (8th
Cir. 1991).

* % %

The Commissioner is encouraged to give more
weight to the opinion of aspecialist about medical
issuesrelated to hisor her areaof specialty thanto
the opinion of asourcewhoisnot aspecialist. See
Metzv. Shalala, 49 F.3d 374, 377 (8th Cir. 1995).
In any event, whether the ALJ grants a treating
physician’ s opinion substantial or littleweight, the
regulations a so providethat the ALImust “ always
give good reasons’ for the particular weight given
to a treating physician's evauation. 20 C.F.R.
§404.1527(d)(2).

Singh|[v. Apfel], 222 F.3d [448,] 452 [(8th Cir 2000)] (emphasis

added); (other citation omitted).

* * %

In Singh[ ], where the court found that “[t]he record here is
replete with evidence that substantiates the opinion of Singh's
treating physician,” the only contrary evidence was the opinions
of non-treating physicians, and the treating physician was a
specialist, thecourt held that the AL Jhad improperly disregarded
the conclusions of the claimant'streating physician. Singh, 222
F.3d at 452. Similarly, in Cunninghamv. Apfel, 222 F.3d 496
(8th Cir. 2000), the Eighth Circuit Court of Appeals concluded
that, if the ALJ had properly credited the opinions of treating
physicians, the evidence would have supported a conclusion that
the clamant was presumptively disabled, either by diabetes,
neuropathy, or mental illness, or that the claimant, at the very
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least, had combined impairments that mandated afinding that the
claimant could not return to her former job. Cunningham, 222
F.3d at 502.”

Wiekamp, 116 F. Supp. 2d at 1063-64.

Before reaching the question of whether the ALJ gave the proper weight to
Dr. Richards' s opinions, athreshold question iswhether Dr. Richardswas, infact, a“treating
physician.” Both the ALJ and Keehn seem to assume he is; however, the record indicates
otherwise. Fromat |east 1988, through September 16, 1996, about two weeksafter the all eged
onset date of his disability, Keehn’s regular treating physician was Dr. Moss of the Kossuth
Regiona Health Center. Keehnfirst saw Dr. Richards, also from the K ossuth Regional Health
Center, on July 25, 1997. The purpose of thevisit was“to talk about a SSI appeal,” apparently
in response to the unfavorable disability physical performed by Dr. Crighton on March 26,
1997, and theequally unfavorabl e assessment completed by Dr. Weison April 24, 1997. From
the record, it appears that after the July 25, 1997, consultation “to talk about a SSI appeal,”
Keehn actually only saw Dr. Richards two other times, on March 17, 1998, and on July 28,
1998, for adisability physical. Therecord indicatesthe only actual treatment rendered by Dr.
Richards was to prescribe Amitriptyline and Tylenol, and to make several recommendations
which do not appear to have been followed by K%hn.20

A*“treating physician” isaphysicianwho has* treated the clai mant/patient over anumber
of years.” Kirkv. Secretary, 667 F.2d 524, 536 (6th Cir. 1981), cert. denied, 461 U.S. 957

20Dr. Richards recommended Keehn get an x-ray of his shoulder, engage in an exercise program,
look into vocationa rehabilitation to investigate retraining in another type of job, consider arepeat MRI if he
continuedto have problems, and watch hisblood pressure. (R. 283, 285) Therecord does not indicate Keehn
followedany of theserecommendations. |naddition, Keehn was cautioned about histwo-pack-a-day smoking
habit on December 3, 1990, in aDOT physical. (R. 239) Nevertheless, when he saw Dr. Grobler some six
years later, on November 1, 1996, he was gtill smoking two packs per day. (R. 262) On October 19, 1998,
Dr. Hayreh noted Keehn had a*“[h]istory of chronic smoking.” (R. 303) Therecord tendsto indicate Keehn
has been largely noncompliant with physicians' recommendations that could have improved his health and
daily life.
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(1983); see Campbell v. Bowen, 800 F.2d 1247, 1250 (4th Cir. 1986) (“[T]he opinion of a
treating physician is entitled [to] more weight because it reflects a judgment based on a
continuing observation over anumber of years.”); Mitchell v. Schweiker, 699 F.2d 185, 187
(4th Cir. 1983) (“While the Secretary is not bound by the opinion of a claimant’s treating
physician, that opinion is entitled to great weight for it reflects an expert judgment based on
acontinuing observation of the patient’s condition over a prolonged period of time.”) To
determine whether aphysician isa*treating physician,” the court must consider the length of
the treatment relationship, the frequency of examination, and the nature and extent of the
treatment relationship. See 20 C.F.R. §404.1527(d)(2)(i) & (ii); Henderson v. Sullivan, 930
F.2d 19, 21 (8th Cir. 1991) (“We have consistently discounted the opinions of non-treating
physicians who have seen the patient only once, at the request of the Social Security
Administration. Thereisno reason to treat differently the opinion of anon-treating physician
who has seen the patient only once, at the request of the patient or her lawyer.”).

A physicianwill beregarded asa“treating physician” only if the physician has seen the
patient “a number of times and long enough to obtain alongitudinal picture of [the patient’ s
impairment.” 20 C.F.R. § 404.1527(d)(2)(i); see, e.qg., Trossauer v. Chater, 121 F.3d 341,
344 (8th Cir. 1997) (Doctor “could be expected to be quite familiar with the medical history
of apatient he had treated for almost forty years.”) On the record in this case, Dr. Richards
was not atreating physician. Hisopinionsmust be evaluated and given theweight of other non-
treating physicians, and his opinions are directly contradicted by the opinions of nearly all of
the other physicians who examined or evaluated K eehn.

Keehn saw Dr. Grobler at the University of lowa Hospitals and Clinics on November
1,1996. A lumbar MRI ordered by Dr. Grobler showed evidence of early degenerativedisease.
Keehn also wasgiven an L4-5 epidural steroid injection and released. Keehn saw Dr. Grobler
for afollow-up visit about five weekslater, on December 4, 1996, and Dr. Grobler concluded

Keehn has * discogenic type symptoms,” but noted the MRI was “largely unremarkable.” (R.
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266) Onphysical examination, Dr. Grobler observed Keehninitially favored hisleftlegin gait
and movement, but once he was up and about, this improved. Keehn had slight difficulty
walking on his heel on the left, but again this improved with activity. Keehn initially had
limitationin forward flexion with some posterior | eft lower extremity symptoms, but thistoo
improved with repetition. He was not bothered by extension, and his other back movements
were unremarkable. Dr. Grobler stated the following, in part, in the “Impression and
Plan” segment of his report:

Thoughthe patient’ sbaseline problem appearsto beimproving he
does have some lingering sequela. He was instructed in a
program of exercisesto help begin activating himtowardsregular
function. . . . He was also encouraged to [be] generally more
active across the day. He will return in 4 weeks for further
review of his situation. Necessary activity, modification and
functional changes can be addressed at that time.

(R. 266) Keenedid not return in four weeks as directed.

On March 26, 1997, Dr. Crighton performed a disability physical for the lowa DDS.
(R. 268-72) His assessment was that Keehn was suffering from “[c]hronic low back pain &
left leg pain with no obvious lesion by MRI.” (R. 270) He concluded Keehn should, on a
frequent basis, be able to lift approximately thirty pounds from floor to waist, and
approximately fifty poundsfrom waist to shoulder level. He should be ableto carry up tofifty
pounds for no more than twenty to thirty feet at atime He would better tolerate alternating
standing and sitting. Prolonged walking would probably aggravate his condition. Hewould not
be able to tolerate frequent stooping, kneeling, or crawling. He has no abnormalities that
would interfere with handling of objects, seeing, hearing, or speaking. He would have no
problem with any work environment except for cold temperatures, which might aggravate his
condition.

On April 24, 1997, a “Physical Residua Functional Capacity Assessment” was
completed by Dr. Weis, aphysician for DDS. According to Dr. Weis's assessment, Keehn
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could lift or carry twenty pounds occasionally and ten pounds frequently; stand or walk
approximately six hours out of an eight-hour workday; sit, with normal breaks, about six hours
in an eight-hour workday; and push or pull, including operation of hand and foot controls,
without limitation. Keehn occasionally could climb, stoop, kneel, crouch, and crawl. Keehn
had no postural, manipulative, visual, communicative, or environmental limitations. Dr. Weis
concluded that the severity and duration of Keehn’s symptoms were disproportionate to what
would be expected from Keehn’'s medically determinable impairments.

On August 16, 1998, Dr. Weis completed a second “Physical Residual Functional
Capacity Assessment” for K eehn, and reached essentially the same conclusionshe had reached
on April 24, 1997. In an accompanying report, Dr. Weis stated that the medical records and
examinationfindingsdid not support the degree of limitation claimed by Keehn, and therefore,
full weight should not be given to his claims.

On October 19, 1998, Keehn saw Dr. Hayreh at the Neurology Department of the
Mason City Clinic. Dr. Hayreh’ s physical and neurological examinationswere unremarkable,
except Keehn appeared to smell of alcohol. Dr. Hayreh noted Keehn had chronic painin his
left arm, with no evidence of neuropathy; low back and left hip pain, with no evidence of
radicul opathy; a history of chronic smoking; and a suspected problem with alcohol abuse. (R.
303)

On November 28, 1998, Dr. Hunter completed a medical consultant’s form. From
reviewing Keehn'’s records, Dr. Hunter concluded that despite Keehn’s allegation that his
conditionwasworsening, hisphysical examination was essentially unremarkable. Dr. Hunter
felt Keehn's credibility was called into question by the fact he had not sought further medical
intervention since the time of hislast review.

This body of evidence substantially supports the ALJs decision to discredit
Dr. Richards sopinions. Furthermore, Dr. Richards sopinionswere based largely onKeehn's

subjective complaints. When a physician’s conclusion is based heavily on the claimant’s
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subjective complaintsand is at odds with the weight of the objective evidence, including the
claimant’s daily activitiesand physical therapy records, the physician’s opinion properly may
not be afforded the same degree of deference. Rankin, supra, 195 F.3d at 429 (citing
Haggard v. Apfel, 175 F.3d 591, 595 (8th Cir. 1999)). Moreover, an ALJisnot required to
adopt the opinion of a physician on the ultimate issue of a claimant’s disability. 20 C.F.R. §
416.927(e)(1); Sampsonv. Apfel, 165 F.3d 616, 618 (8th Cir. 1999) Thecourt findsthe ALJ
decision to discount the opinions of Dr. Richardsis supported by the record.

K eehn al so argues the opinionsfrom the October 17, 1998, report of psychologist Dr.
Gordon were ignored by the ALJ without justification. Those opinions consist of the
following two statements: “ Pace may be slow because of the pain experienced,” and “thepain
experienced may adversely affect the client’ s ability to maintain attention and concentration
for extended periodsof time.” (R. 305) These phrasesaretaken fromthefollowing paragraph,
inwhich Dr. Gordon summarizes Keehn's “Work Related Activities’:

Mr. Keehn has the ability to remember simple as well as more
complex details, locations, and work-like procedures. However,
the pain experienced may adversely affect the client’s ability to
maintain attention and concentration for extended periods of
time. He has the ability to sustain an ordinary routine without
specia supervision and make simplework-related decisions. He
should be able to interact appropriately with the general public
and get along with coworkersand supervisors. He should beable
to respond appropriately to changes in the work setting. Pace
may be slow because of the pain experienced. Judgment appears
adequate. He should be able to handle cash benefits at thistime.

(1d.)
Keehn arguesthefirst statement, “ Pace may be slow because of the pain experienced,”

is equivalent to, “ad ow pace throughout aweek day and awork week.” 21 The court disagrees.

21I n the first hypothetical question posed to the VE by Keehn's attorney, he added this restriction
to the ALJ sfirst hypothetical question, and the VE found a person with this additiond restriction would be
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Dr. Gordon’s statement was that Keehn's pace may be slow, implying either (1) his pace of
work might be slow or it might not be slow, or (2) his pace of work will be slow at certain
times but not at other times. Dr. Gordon did not express an opinion that Keehn’ s pace of work
would always be slow, as stated by Keehn’' s attorney in his hypothetical question.

K eehnal so arguesthe second statement, “ the pain experienced may adversely affect the
client’s ability to maintain attention and concentration for extended periods of time,” is
equivalent to“ constant pain adversely affectshisability to maintain concentration and attention

for extended periods of time.” 22 The court again disagrees, and for the same reason. Dr.

precluded from all competitive employment. The actua exchange was as follows:

Q Mr. Johnson, if we go back to the Judge’ sfirst hypothetical, and would you

like me to go through that again, or do you recall what it is?

A No. | recall what it is.

Q Exhibit, if, if you add in a factor of dow pace as opposed to, | think there
was a reasonable pace in thefirst hypothetical, so if you change that point,
would that change your opinion with respect to that hypothetical ?

Yes, it would. It would preclude such employment.

Would there be other jobs that would be available under that hypothetical ?
Are we looking at aslow pace at al times?

Well, what | was getting that from is there's a psychological assessment
that’s indicated at 11F, and the psychologist who did that indicates in thet,
and I’ m quoting, pace may be dow because of the pain experienced. So,
| guess based on the hypothetical that, that there would be constart [sic]
slow pace throughout a week day and awork week.

A Again, that would preclude the telephone sales, yes.

(R. 80-81)

O rOor

22I n the second hypothetical question posed to the VE by Keehn' s attorney, he added thisrestriction
tothe ALJ sfirst hypothetical question, and the VE again found aperson with this additional restriction would
be precluded from al competitive employment. The actual exchange was as follows:

Q If we again go back to the Judge' s first hypothetical, but thistime add in a

factor that constant pain adversely affects claimant’s ability to maintain
concentration and attention for extended periods of time, does that change
your, your firg initid opinion?

A | see very little difference between the slow pace and the limitation you' re

describing right now.
(R. 81)
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Gordon’s statement was that Keehn's pain may affect his ability to pay attention and
concentrate, implying either (1) pain might affect hisability to pay attention and concentrate,
or it might not, or (2) pain might affect his ability to pay attention and concentrate at certain
times but not at other times. Dr. Gordon did not express an opinion that Keehn’ sability to pay
attention and concentrate would always be adversely affected by pain, as stated by Keehn's
attorney in his hypothetical question.

Furthermore, the opinions of Dr. Gordon, as construed by Keehn, are in conflict with
the opinions of Drs. Crighton, Wels, Hunter, and Laughlin. The ALJ chose to accept the
opinions of these other medical professionals rather than crediting Dr. Gordon’s opinions.
The ALJ may “weigh evidence and make judgments as to what evidence is most persuasive.”
Stephens v. Heckler, 766 F.2d 284, 287-88 (7th Cir.1985). “The Commissioner has
considerable discretion in assigning weight to medical opinions and is free to regject the
opinion of any physician when the evidence supports a contrary conclusion.” Cheramie v.
Apfel, 1999 WL 1072544, at *5 (E.D. La. Nov. 24, 1999) (citing, inter alia, 20 C.F.R. 88
404.1527(d)(2), 416.927(d), (e); Greenspan v. Shalala, 38 F.3d 232, 237 (5th Cir. 1994)).

Based on the totality of the evidence and the foregoing analysis, the court finds the
ALJs decision that Keehn is not entitled to disability insurance benefits is supported by

substantial evidencein the record as awhole.

V. CONCLUSION
Although thiscourt “ might have weighed the evidence differently,” Cul bertson, supra,

the court finds substantial evidence exists to support the Commissioner’ s decision.
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Accordingly, IT ISRECOMMENDED, unless any party files objections23 to the
Report and Recommendation in accordance with 28 U.S.C. § 636 (b)(1)(C) and Fed. R. Civ.
P. 72(b), withinten (10) daysof the serviceof acopy of thisReport and Recommendation, that
judgment be entered in favor of the Commissioner and against Keehn.

IT ISSO ORDERED.

DATED this 23rd day of March, 2002.

NELLED 2L7.LE? DIZLBICT CONKL
WYCI2ZLEYLE 1[1DCE
B¥IT ¥ X022

AR

23Obj ections must specify the parts of the report and recommendation to which objections are made.
Objections must specify the parts of the record, including exhibits and transcript lines, which form the basis
for such objections. See Fed. R. Civ. P. 72. Failure tofiletimely objections may result in waiver of theright
to appeal questions of fact. See Thomasv. Arn, 474 U.S. 140, 155, 106 S. Ct. 466, 475, 88 L. Ed. 2d 435
(1985); Thompson v. Nix, 897 F.2d 356 (8th Cir. 1990).
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